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Honorable Gerxy L. Dondaxw
State's Attorney of Kane 06y
404 Kane County Courthousge
Geneva, Illinois 60134
Dear Mr. Dondanville:

I have y¢

whether the sherif

for the sheriff's refusal _:l.s his belief
i contain more information as to the

£ of "AN ACT to revise the law in relation
to sheriffs” (I1l. Rev. Stat. 1973, ch. 125, par. 15) provides
in relevant part:
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“Sheriffe ghall serve and execute, within
their respective countiesz, and return all writs,
warrants, process, orders and decrees of every
description that may be legally directed and
delivered to them. ’

* NS . »

(emphazis added.)
The legislative command contained in this provision is clear
and mquivocal. Sheriffs "shall® serve all write “legally
directed and delivered to them,” Since the shaxiff does not
@eny that the writs in question are legally directed and
delivered, there appear to be no grounds upon which he can
refuse to sexrve them, This pbaition is supported by ‘numerous
cases in athar‘ States dealing with statutory provisions similar
to section 15. See e.g. Hoppe v. Klapperich, 28 N.W. 2d 780
(Minn, 1947)) Gilbertson v. Helle, 290 N.W. 269 (N. Dak. 1940)7
Schuster v. Merrill, 106 . 2d 192 (Ariz. 1940). |

The language of section 15 is, in my opinion, clearly
mandatory rather than directory. As the court pointed out in
' we v. Marshall, 262 Ill., App. 128, the
_ legislature mmliy uses the word “shall® in the mandatory
‘sense, thereby imposing an enforcesble duty. This is partic-
ularly true vhere, as here, the public interest is involved.
Purthermore, it is generally acknowledged that a statute should
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be regarded as mandatory when penalties are provided for its
violation. In this regard I point out saciion 16 of AN ACT
to revise the law in relation to sheriffs®” (Ill, Rev. Stat.
1973, ch. 125, par., 16) which states:

*The discbedience of any sheriff to parfom

the command of any writ, warrant, process, order

or ducree legally igssued to him, shall be deemed

a contempt of the court that issued the same,

and rnay be punished accordingly; and he shall

be liable to the party aggrieved for all damges

- occasioned ther aby "

It is therefore my opinion that the sheriff of Kane
County may not refuse to ﬂécute any writ "legally directed
and delivered"” to him. Such a refusal to obey the command
of a lawful wrlit would, under section 16, constitute contempt
of the court issuing that writ,

The refusal to cbey the command of a lawful writ
must, of course, be distinguished from the inability to perform
such a command. A sheriff does not disobey the command of a
writ simply because he is unable to locate the individual
named therein. Thus, if a sheriff makes a “reasonably diligent”
effort to carry out the directions of a lawful writ, he is not
subject to the penalty provisions of section 16. See Sarelas
v. Fagerburg, 316 Ill. App. 606; Demers v. Bisbes, 211 A. 24
416 (N.H. 1965). -

Very truly yours,

ATTORNEY GENERAL




